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March 4, 2016

Honorable Martin R. Castro

Chairman

U.S. Commission on Civil Rights

1331 Pennsylvania Ave., NW, suite 1150
Washington, D.C. 20425

RE: Comment on Briefing for “Environmental Justice: Toxic Materials, Poor Economies, and the
Impact on the Environment of Low-Income, Minority Communities™

Dear Commissioner Castro:

The constituents of Georgia have raised concerns’ over the dumping of coal ash in sites not
equipped to handle safely coal combustion residuals (“coal ash” or “CCR”) thus exposing
communities, the local environment, and groundwater supplies to potentially dangerous chemicals. I
do not want Georgia residents, regardless of income level, to be unfairly and unreasonably exposed
to toxic chemicals because the coal ash is being deposited in inadequately protected facilities.

In its final coal ash rule published on April 17, 2015, the Environmental Protection Agency
(“EPA”) exempted municipal solid waste (“MSW”) landfills from the requirements of the coal ash
disposal regulations (“CCR Rule”).* Consequently, when coal ash is deposited in 2 MSW landfill, the
federal safeguards are less stringent than if the coal ash was disposed in a new or existing coal
combustion residual landfill or surface impoundment under the CCR rule. CCR landfills are specially
lined with synthetic and natural materials to prevent toxins from leaching into the ground. These
safeguards are not in place in most MSW landfills. While the EPA finally engaging in the coal ash
debate is commendable, this gap in the rules risks exposing vulnerable communities to various
health risks.
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To be clear, I am not saying coal ash should be subject to unnecessary regulations that
minimize its production or use. When coal ash is reused, it has numerous environmental, economic,
and industrial benefits. The beneficial reuse of coal ash prevents this waste from going into landfills,
wasting other natural resources, and reducing disposal costs. Over the past three decades, the EPA
has exempted beneficial reuse of coal ash from both solid and hazardous waste regulation and the
EPA’s final coal ash rule codified this exemption into federal regulation. Under the final EPA rule,
“beneficial uses” of coal ash in concrete, bricks, roofing material and wallboard are exempt from
regulation. Furthermore, an EPA study of the encapsulated uses of coal ash concluded that,
“environmental releases of constituents of potential concemn (COPCs) from CCR fly ash concrete
and FGD gypsum wallboard during use by the consumer are comparable to or lower than those
from analogous non-CCR products, or are at or below relevant regulatory and health-based
benchmarks for human and ecological receptors.”” There are significant benefits to this industrial
by-product including its reuse as a material in construction. However, I have concerns as to the coal
ash that remains unused and its disposal in facilities not equipped to handle it.

The threat to communities near MSW landfills is growing because the CCR Rule encourages
the closure of inactive coal ash surface impoundments and provides incentives for early closure of
active coal ash impoundments. This has already resulted in a significant increase in the volume of
coal ash being moved from impoundments to landfills — landfills that are not properly suited to
house such an industrial by-product. There are plans in several states, including Georgia, Virginia,
and South Carolina, to dispose of millions of tons of coal ash in off-site landfills. It is likely that
substantial volumes of coal ash will continue to be disposed of in MSW landfills in the near future as
active and inactive coal ash impoundments undergo closure.

Disposal of coal ash in 2 MSW landfill has already caused great harm to adjacent
communities in the south due to the lack of proper safeguards. From 2009-2010, more than 4
million tons of coal ash from the disastrous spill* at the Tennessee Valley Authority’s Kingston
Fossil Plant was dumped in the Arrowhead Landfill — a MSW landfill in Perry County, Alabama.’
Arrowhead’s landfill permit failed to require adequate measures to minimize toxic fugitive dust,
establish groundwater monitoring for common coal ash contaminants, address structural stability
threats from waste piles, and prevent hazardous interactions between coal ash and municipal solid
waste. These safeguards are still lacking at the landfill, which is currently permitted to accept coal ash
from 33 states.
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As a result nearby residents experienced severe respiratory problems, headaches, dizziness,
nausea, vomiting, insomnia, and intetference with outdoor activities, among other harms.® Residents
of Uniontown, Alabama were also exposed to airborne coal ash, which contains several human
carcinogens and other toxins associated with increased risks of skin, lung, and bladder cancers;
neurological disease; and injury to the reproductive system, among other illnesses.” In the absence of
federal safeguards, residents in Uniontown suffered and a feeling of distrust has permeated the
community.’ The surrounding community has an unemployment rate of 17 percent, is 70% African-
American, and a third of all households are below the poverty line. Many of the residents feel they
are being taken advantage of by more powerful stakeholders who do not live in the area. This is
particularly egregious considering much of the coal ash is not from local producers, but is instead
being transported in from out of state.

The lack of equivalent protections at MSW landfills to protect air, groundwater and surface
water from coal ash contamination threatens the health and environment of communities
throughout the United States where MSW landfills are receiving coal ash.

EPA recognizes this critical gap in protections at MSW landfills. In the preamble to its final
CCR rule, EPA specifically, and strongly, recommended numerous ways that individual states should
implement their municipal solid waste programs to make the MSW landfill standards more
protective in the event coal ash is disposed in these landfills. However, as the shift to MSW landfills
becomes more common, these sites and their governing rules must be reexamined to help safeguard
communities. According to Section 4004(a) of Resource Conservation and Recovery Act (“RCRA™),
EPA’s subtitle D regulations must be sufficient to prevent an unreasonable probability of adverse
effects on human health and the environment.” To this end, I urge the commission to recommend
that the Administrator protect Georgia constituents by amending the municipal solid waste landfill
criteria to accomplish the following:

(1) Incorpomte the fugitive dust criteria of the CCR rule at 40 C.F.R. § 257.80 to effectively
minimize coal ash from becoming airborne at the facility, including coal ash fugitive dust
originating from the landfill as well as roads and other ash management and material
handling activities.

(2) Incorporate the relevant groundwater monitoting and corrective action requirements of the
CCR rule at 40 C.F.R. §§ 257.90 -98 to ensure that releases of coal ash contaminants are
promptly detected and remediated.

(3) Require MSW landfills to evaluate coal ash for waste compatibility and placement by
establishing a “CCR acceptance plan” maintained in the facility operating record that ensures
the facility is aware of the physical and chemical characteristics of the coal ash and handles it
with the additional precautions necessaty to avoid dust, maintain structural integrity, and
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avoid compromising the gas and leachate collection systems of the landfill so that human
health and the environment are protected.

(4) Require public notifications equivalent to the coal ash rule to ensure impacted communities
are able to access groundwater monitoring data, inspections, and other documents
demonstrating compliance.

(5) Require weekly and annual inspections of MSW landfills receiving coal ash that are
equivalent to 40 C.F.R. § 257.84 and require owners and operators to remedy all deficiencies
found at landfill inspections.

(6) Restrict the siting of new MSW landfills and lateral expansions of MSW landfills to ensure
the placement of coal ash above the uppermost aquifer as required by 40 C.F.R. § 257.60.

I am concerned Georgia residents, specifically those in low-income and minority
communities, are facing a greater sk of toxic chemical exposure simply because the coal ash is
being disposed of in inadequately protected facilities that happen to be in their neighborhood. On
behalf of my constituents, it is critical that U.S. Commission on Civil Rights (“USCCR”) underscore
the importance of all communities receiving the same level of protection from coal ash and that the
EPA can easily close this gap in protections by augmenting the federal rules applicable to municipal
solid waste landfills.

Thank you for your consideration.

Respectfully,

Al ol .

Henry C. “Hank” Johnson
Member of Congress



